OFFICE OF THE GENERAL COUNSEL
Council of the District of Columbia
1350 Pennsylvania Avenue, N.W. - Suite 4
Washington, D.C. 20004
-(202) 724-8026

January 22, 2010

BY FACSIMILE AND HAND DELIVERY

Kenneth J. McGhie, General Counsel

District of Columbia Board of Elections and Ethics
441 4th Street, N.W., Suite 250

Washington, D.C. 20001-2745

Re:  Referendum on the Religious Freedom of Civil Marriage Equality
Amendment Act of 2009

Dear Mr. McGhie:

Section 16(c)(3) of the District of Columbia Election Code of 1955, effective June 7, 1979
(D.C.Law 3-1; D.C. Official Code § 1-1001.16(c)(3)), allows the Board of Elections to consult with
this office to ensure that referendum measures are in the proper legislative form. In addition, you
have asked if the proposed measure is the proper subject for a referendum. I have reviewed the
proposed referendum for compliance with the requirements of District law, including the Initiative,
Referendum, and Recall Charter Amendments Act of 1977, effective March 10, 1978 (D.C. Law 2-
46; D.C. Official Code § 1-204.101 ef seq.), the Initiative, Referendum, and Recall Procedures Act
of 1979, effective June 7, 1979 (D.C. Law 3-1; D.C. Official Code § 1-1001.01 passim), the District
of Columbia Home Rule Act, approved December 24, 1973 (87 Stat. 813; DC Official Code 1-
201.01§ et seq.) (“Home Rule Act”), the Human Rights Act of 1977, effective December 13, 1977
(D.C. Law 2-38; D.C. Official Code § 2-1401.01 et seq.) (“Human Rights Act”), and judicial
interpretations of these statutes.

This office previously commented on the Referendum on the Jury and Marriage Amendment
Act of 2009, effective July 7, 2009 (D.C. Law 18-9; 56 DCR 6111),' and the Marriage Initiative of

The Jury and Marriage Amendment Act was the subject of a referendum filed previously.
That referendum was found to be an improper subject for a referendum by both this Board and
the D.C. Superior Court. See, Jackson v. D.C. Board of Elections and Ethics, 113 Daily



2009, 56 DCR 7537 by letters dated June 9, 2009, and October 14, 2009, respectively. Those
arguments are substantially reproduced below. Moreover, two Superior Court decisions have been
rendered on substantively identical issues, and those decisions should be given great weight.
Because many of the comments on those measures remain relevant, they are incorporated into these
comments for the record. Based on my review of the authorities cited above, it is my opinion that
the proposal is not the proper subject for a referendum under District law because it would authorize,
or would have the effect of authorizing, discrimination prohibited by the Human Rights Act, would
constitute a law appropriating funds, and contains a misleading summary statement. Because this
proposal is legally objectionable, it should not be certified as the proper subject for a referendum.

DISCUSSION

On December 15, 2009, the Council approved on final reading Bill 18-482, the Religious
Freedom and Civil Marriage Equality Amendment Act of 2009. The Bill was signed by the Mayor
on December 18,2009, and assigned D.C. Act. No. 18-248. The act amended District of Columbia
law to clarify that marriage between 2 people in the District of Columbia shall not be denied or
limited on the basis of gender, to ensure that no minister of any religious society who is authorized
to solemnize or celebrate marriages shall be required to solemnize or celebrate any marriage, and to
ensure the protection of religious freedom with regard to the provision of services, accommodations,
facilities, or goods related to the celebration or solemnization of a marriage. It was transmitted to
Congress on January 5, 2010, and is projected to become law on March 2, 2010.

According to the summary statement submitted by the proposer, the proposed measure,
entitled “Referendum on Religious Freedom and Civil Marriage Equality Amendment Act 0£2009",
would ask the voters:

To approve or reject the “Referendum on Religious Freedom and Civil Marriage
Equality Amendment Act of 2009.” The Act would redefine marriage resulting in
persons of the same sex being permitted to be marry (sic) in the District of Columbia,
and would both provide and deny protections to religious groups, individuals and
organizations concerning their beliefs and teachings about marriage.

The legislative text of the Referendum sets forth the text of Act 18-248

The Board’s review of Initiative and Referendum measures is governed by the Initiative,
Referendum, and Recall Charter Amendments Act of 1977, effective March 10, 1978 (D.C. Law 2-

Wash.L.Rptr. 2473 (D.C. Super. Ct. June 30, 2009)(Retchin, J.) Identical issues were also
decided when both the Board and the D.C. Superior Court rejected an initiative measure that
would have amended District law to provide that “Only marriage between a man and a woman is

valid or ecognized in the District of Columbia.” See, Jackson v. D.C. Board of Elections and
Ethics (2009 CA 008613B) (Macaluso, J.).



46; D.C. Official Code § 1-204.101 et seq.) , and the Initiative, Referendum, and Recall Procedures
Act of 1979, effective June 7, 1979 (D.C. Law 3-1; D.C. Official Code § 1-1001.01 passim)
(Referendum Acts).

With certain specific exceptions, the referendum process may be used to suspend acts of the
Council of the District of Columbia prior to the act becoming law, according to the provisions of
section Title IV of the Home Rule Act . The Referendum Acts provide that the Board shall refuse
to accept a measure if the Board finds that it is not the proper subject nder the provisions of Title IV
of the Homer Rule Act, or:

The petition is not in the proper form established in subsection (a) of this section ...
[t]he measure authorizes, or would have the effect of authorizing, discrimination
prohibited under [the Human Rights Act]; or The measure presented would negate
or limit an act of the Council of the District of Columbia pursuant to D.C. Official
Code § 1-204.46.7

The question presented under the statutory scheme is whether approval of the referendum
would authorize, or have the effect of authorizing discrimination prohibited by the Human Rights
Act. If it would, the Board must refuse to accept the measure.

I THE PROPOSED MEASURE, IF APPROVED, WOULD HAVE THE
EFFECT OF AUTHORIZING DISCRIMINATION PROHIBITED BY THE
HUMAN RIGHTS ACT AND IS THUS AN IMPROPER SUBJECT FOR A
REFERENDUM ‘

The Human Rights Act of 1977 states that:

It is the intent of the Council of the District of Columbia, in enacting this act, to
secure an end in the District of Columbia to discrimination for any reason other than

D.C. Official Code § 1-1001.16 (b)(1)(C). The provision prohibiting initiatives and
referendums that violate the Human Rights Act was an “outgrowth of proposals by the Gay
Activists Alliance.” See Committee on Government Operations Staff Draft Committee Report
No. 1 on Bill 2-317, the Initiative, Referendum, and Recall Procedures Act of 1978, at 11
(Council of the District of Columbia April 28, 1978). It is designed to “ensure that no initiated
measure will establish an affirmative policy in favor of discrimination in this community.”
Committee on Government Operations Committee Report No. 1 on Bill 2-317, the Initiative,
Referendum, and Recall Procedures Act of 1978, at 10 (Council of the District of Columbia May
3, 1978). The Court of Appeals has considered two challenges brought under the provisions,
rejecting one (Hessey v. Burden, 615 A.2d 562, 579 (D.C. 1992)), and deciding the other on
alternate grounds, see, Committee for Voluntary Prayer v. Wimberly, 704 A.2d 1199, 1203 (D.C.
1997) (proposed initiative violated First Amendment).
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that of individual merit, including, but not limited to, discrimination by reason of .
.. sex, . . ., sexual orientation, gender identity or expression . . .}

The Human Rights Act has been described as a broad remedial statute, to be generously
construed. Wallace v. Skadden, Arps, Slate, Meagher & Flom, 715 A.2d 873, 889 (D.C. 1998);
Simpson v. District of Columbia Office of Human Rights, 597 A.2d 392, 398 (D.C. 1991). The D.C.
Court of Appeals has also described the Human Rights Act as a "powerful, flexible, and far-reaching
prohibition against discrimination of many kinds." Executive Sandwich Shoppe, Inc. v. Carr Realty
Corp., 749 A.2d 724,732 (D.C. 2000) (citation and internal quotations omitted). 2922 Sherman Ave.
Tenants' Ass'n v. District of Columbia, 444 F.3d 673, 685 (D.C. Cir. 2006)

There are at least two sections of the Human Rights Act that would be violated by approval
of the referendum — section 231 (D.C. Official Code § 2-1402.31)( prohibiting discrimination in
public accommodations); and section 273 (D.C. Official Code § 2-1402.73)(prohibiting
discrimination to limit or refuse to provide District government benefits). Any practice which has
“the effect or consequence” of violating any of the provisions of the Act is deemed an unlawful
discriminatory practice.’

The D.C. Court of Appeals has held that this "effects clause” of the Human Rights Act
imports into the Act “the concept of disparate impact discrimination developed by the Supreme
Court in Griggs v. Duke Power Co.” Gay Rights Coal. v. Georgetown Univ., 536 A.2d 1,29 (D.C.
1987). Thus, it is not necessary to show discriminatory intent if the practice at issue has a
discriminatory effect. Ramirez v. District of Columbia,, 2000 U.S. Dist. LEXIS 4161 (D.D.C. Mar.
27, 2000); see also Gay Rights Coal. of Georgetown Univ. Law Ctr., 536 A.2d 1, 30 (D.C. 1987)
(The effects clause of the DCHRA prohibits unintentional discrimination as well as intentional.).

Section 231 of the Human Rights Act makes it an unlawful discriminatory practice to, whoily
or partially for a discriminatory reason based on the actual or perceived: . . . sex, . . . marital status,
. . . sexual orientation, gender identity or expression:

(1) To deny, directly or indirectly, any person the full and equal enjoyment of the
goods, services, facilities, privileges, advantages, and accommodations of any place
of public accommodations.

Section 273 of the Human Rights Act provides that it is a violation of the Human Rights Act
for-the District government to:

refuse to provide any facility, service, program, or benefit to any individual on the
basis of an individual's actual or perceived: race, color, religion, national origin, sex,

’D.C. Official Code § 2-1401.01.
*D.C. Official Code § 2-1402.68.



age, marital status, personal appearance, sexual orientation, gender identity or
expression, familial status, family responsibilities, disability, matriculation, political
affiliation, source of income, or place of residence or business. (Emphasis added).’

There are significant rights and responsibilities that inure to married persons that are denied
by failure to recognize an out-of-state marriage.* Thus, for the District government to deny persons
the benefits flowing from marriage on the basis of their sexual orientation or gender identity or
expression is contrary to the provisions of the Human Rights Act.

A. The Court of Appeals decision in Dean v. District of Columbia does not preclude the
Board from finding the Initiative to be improper, because the factual and legal underpinnings
of that decision no longer exist, and it is irreconcilable with subsequent legislative enactments
of the Council.

In Dean v. District of Columbia, 653 A.2d 307, 319-20 (D.C. 1995), the D.C. Court of
Appeals held that the Human Rights Act did not require the Superior Court to grant a marriage
license to a same-sex couple. The salient reasoning employed in Dean was that although the general
prohibitions of the Human Rights Act against discrimination based upon sexual orientation could
apply to the refusal of the District to issue a marriage license to a same-sex couple, the court was not
going to presume the Council intended to effect such a “dramatic change” in the law without an
express provision in the Human Right Act reflecting that intent.

The decision in Dean was predicated upon the court having determined that there was no
evidence within District law that the definition of the term “marriage™ meant anything other than a
union between a man and a woman.” In fact, the court concluded that, under District law, marriage
between anyone other than a man and a woman was “impossible.”® Given this impossibility, the
court held that the refusal to issue a marriage license to a same-sex couple could not be construed
as violating the Human Rights Act proscriptions on discrimination based upon sex or sexual

*D.C. Official Code § 2-1402.73. Significantly, section 273 was added to the Human
Rights Act after the Dean decision. See, section 2(g) of the Human Rights Amendment Act of
2002, effective October 1, 2002 (D.C. Law 14-189; 49 DCR 6523).

¢See, e.g., Marriage Law in the District of Columbia, GLAA (noting over 200 rights and
responsibilities in the District, and more than 1,000 federal rights and responsibilities of civil
marriage that are not available to domestic partners.)
http://www.glaa.org/archive/2004/glaamarriagereport.pdf See also Varnum v. Brien, 763
N.W.2d 862, 903 (Iowa 2009) (Plaintiffs identify over 200 Iowa statutes affected by
civil-marriage status.).

"Dean, 653 A.2d at 310-316.
8Dean, 653 A.2d at 361.



orientation even though the court acknowledged that the act’s proscriptions were to be construed and
applied broadly. The reason it so held was because nothing in the Human Rights Act — or in any
other relevant District law pertaining to marriage’ ~ evinced a Council intent to alter the then-
accepted definition of marriage.

(Dhere: cannot be discrimination against a same-sex marriage if, by independent

- statutory definition extended to the Human Rights Act, there can be no such thing.

* See Singer, 522 P.2d at 1190-95 (Washington's Equal Rights Amendment does not

require the state to authorize same-sex marriage because such relationships are
outside definition of marriage).

Dean, 653 A.2d at 320 (emphasis added).

Employing the reasoning of Dean today would Jead to the opposite conclusion. First and
foremost, District law now recognizes same-sex marriages that were legally entered into and
recoghized as valid in other jurisdictions. Earlier this year, the Council passed the Jury and Marriage
Amendment Act of 2009, which amended the District’s marriage statute to expressly require the
District to recognize “a marriage legally entered into in another jurisdiction between 2 persons of
the same sex that is recognized as valid in that jurisdiction.”"® The Jury and Marriage Amendment
Act 0f 2009 completed its passive review before Congress and became District law on July 7, 2009.
Therefore, the notion that, under District law, marriage between anyone other than a man and a
woman is an impossibility is no longer accurate. The recognition of same-sex marriages is now not

only possible under District law, it is required. That fact — alone — knocks the critical underpinning
out from under the Dean decision.

Of course, the meanings of words are continually evolving, and we do not overlook
the fact that the terms “marriage” and “‘gay marriage” are used colloquially today to
refer to long-term same-sex relationships between gays and between lesbians. Our
task, however, is to determine what the legislature intended “marriage” to mean when
the marriage statute was enacted, codified, or amended. Given the statutory language
used, buttressed by the usual definition of “marriage,” we cannot conclude that any
legislature for the District of Columbia that has addressed the marriage statute has
ever intended to authorize same-sex marriages.

Dean, 653 A.2d at 315.

The court, in fact, forecast the remedy that has now come to be:

.*The language and legislative history of the marriage statute demonstrate that neither
Congress nor the Council of the District of Columbia has ever intended to define “marriage” to
include same-sex marriages.” 653 A.2d at 310.

956 DCR 3797.



It seems obvious that the remedy for the dilemma facing these appellants lies
exclusively with the legislature. The Council of the District of Columbia can enact
some sort of domestic partners law, bestowing on same-sex couples the same rights
already enjoyed by married couples, whenever it wants to. But no court can order a
legislature to enact a particular statute so as to achieve a result that the court might
consider desirable, or to appropriate money for a purpose that the court might deem
worthy of being funded. The separation of powers prohibits such action by a court.
Nor can a court alter or expand the definition of marriage, as that term has been
understood and accepted for hundreds of years. Thus, the Council, and only the
Council can provide Messrs. Dean and Gill with the relief they seek.

Dean, 653 A.2d at 362 (citations omitted).

The Council has done just that, changing the definition of “marriage” so that it now expressly
encompasses same-sex marriages. It would be anomalous to construe the holding and reasoning of
Dean as effectively prohibiting the Council from doing so. In sum, the holding of Dean is confined
to the state of District laws on marriage as they existed at the time of the decision, and as explained
more fully below, those laws have changed."

B. The legal environment and statutory law in the District of Columbia has
fundamentally changed since Dean was decided.

As the Council and other opponents demonstrated before the Board when the referendum on
the Jury and Marriage Amendment Act was considered, the legal environment and the District’s laws
have been systematically and comprehensively changed since Dean was decided 14 yearsago so that
the “common understanding” of the word “marriage” that the court gleaned from examining the
District’s statutory scheme as it existed at the time and relied upon to support its holding has been
fundamentally and intentionally altered. For example, all eight of the statutory provisions that the
Dean court cites as support for the proposition that marriage was gender-specific, (D.C. Code 16-
901,911,912,913,916,46-601, 46-401, and 46-718), have been amended by the Council to remove
the gender-specific references as part of a systemic effort to employ gender-neutral language
throughout the D.C. Official Code as that language pertainsto marriage and the rights, benefits, and
obligations incident to marriage. Thus, in addition to the factual predicate, the “corroborative”
statutory underpinnings of that decision are gone."

"'See also, Jackson v. District of Columbia Board of Elections and Ethics, No. 2009 CA
004350B, slip. op., at 7 (D.C. Superior Ct. 2009), in which the court recognized that “[u]nlike
when Dean was decided, therefore, same-sex marriage is not a factual impossibility.”

"2Dean, at 309-310, (neither Congress, nor the Council has changed gender-specific
language). The only provision in the Marriage Act that was cited in Dean at the time the
referendum was decided, D.C. Official Code § 46-401, was changed by the Jury and Marriage
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The changes include an amendment to the Human Rights Act that expands the scope and
coverage of the act, amendments to the Marriage Act that eliminate reasons for voiding a marriage, "
amendments to the divorce laws,'* and amendments to numerous other statutes that eliminate gender-
specific distinctions of spouses. The Report on the Human Rights Act indicated that the Act should
“be read in harmony with and as supplementing other laws of the District."'* The referenced law
changes, including the amendment added by the Jury and Marriage Amendment Act expressly stating
that same-sex marriages legally entered into and recognized as valid in other jurisdictions will be
recognized in the District, must be read together with the evolving Human Rights Act and Council
actions to extend the protecuon of the Human Ri ghts Act to persons who have entered into, or desire
to enter into same-sex marriages.

The Human Rights Act has been amended in a number of significant ways since 1995.'
Section 231 (D.C. Official Code § 2-1402.31, which was at issue in Dean, has been amended to add
the language “actual or perceived,” so that a person would be included within a protected class if
they were perceived to be a member of the class. Section 273 (D.C. Official Code § 2-1402.73),
which expressly made the provisions of the Human Rights Act applicable to the District government,
was not even enacted until 2002, seven years after Dean. These amendments clarify that the act
covers the District government’s issuance of licenses, that the act applies to not only actual, but also
“perceived” membership in a protected class, and that the act applies to discrimination based upon
sexual identity and expression. Several of these protections did not exist in 1995 when Dean was
decided.

Amendment Act of 2009.

'*The Marriage Amendment Act of 2008, effective September 11, 2008 (D.C. Law
17-222) (55 DCR 8295), eliminated certain grounds for voiding marriages, and repeals the
requirement of a premarital blood test.

“The Omnibus Domestic Partnership Equality Amendment Act of 2008, effective

September 12, 2008 (D.C. Law 17-231), amended Tltle 16 of the District of Columbia Official
Code to remove gender specific references.

- See, Report of the Committee on Public Services and Consunier Affairs on Bill 2-179,
the Human Rights Act of 1977, at 3 (Council of the District of Columbia July 5, 1977).

_ ' Amendments include the Human Rights Amendment Act of 1998, effective April 20,
1999 (D.C. Law 12-242); the Human Rights Amendment Act of 2002, effective October 1, 2002
(D.C. Law 14-189); the Domestic Partnership Protection Amendment Act of 2004, effective
April 8,2005 (D.C. Law 15-309); the Human Rights Clarification Amendment Act of 2005,
effective March 8, 2006 (D.C. Law 16-58); and the Prohibition of Discrimination on the Basis of

Gender Identity and Expression Amendment Act of 2008, effective June 25, 2008 (D.C. Law 17-
177).



At the time of the Dean decision, no state had legalized same-sex marriages, so the issue of
District recognition of out-of-state marriages between persons of the same sex could not have been
considered.!” In contrast to the state of the law at that time, a number of states now recognize same-
sex marriages, either as a result of judicial decision or legislative action. (see Kerrigan v.
Commissioner of Public Health 957 A.2d 407 (Conn. 2008) (statute limiting marriage to
opposite-sex couples violates state constitution ); Varnum v. Brien 763 N.W.2d 862)(Iowa 2009)
(same); Goodridge v. Department of Public Health 798 N.E.2d 941) (Mass. 2003) (same); Vermont,
(state legislature amended that state's marriage statute to permit same-sex marriage over a
gubernatorial veto) (Vt. ActNo. 3, S. 115 (2009-2010 Legis. Sess., eff. Sept. 1, 2009), Maine (state
legislature also recently amended that state's marriage statute to permit same-sex couples to marry)
(Me. L.D. No. 1020, S.P. No. 384 (124th Leg., 1st Sess., enacted May 6, 2009); and in California,
marriages entered into prior to its Constitutional amendment are valid.

The District has adopted policies that have continued to move in the direction of conferring
greater equality upon gay and lesbian couples as well as others who qualify as domestic partners in
acts, including the Domestic Partnership Equality Amendment Act of 2006, effective April 4, 2006
(D.C. Law 16-79), and the Omnibus Domestic Partnership Equality Amendment Act of 2008,
effective September 12, 2008 (D.C. Law 17-231)."® The Domestic Partnership Judicial
Determination of Parentage Amendment Act of 2009, signed by the Mayor on May 21, 2009 (D.C.
Act 18-84; 56 DCR 4269), equalizes treatment of spouses and domestic partners under District law
by providing legal recognition of the parent-child relationship for children born to domestic partners.
The committee report for the Domestic Partnership Judicial Determination of Parentage Amendment
Act of 2009, stated plainly that “The purpose of this legislation is to formally acknowledge that
families created by same-sex couples are not distinguishable from any other family currently

"t was noted in Dean, that the Supreme Court of Hawaii, in Baehr v. Lewin, 74 Haw.
530, 852 P.2d 44 (Haw. 1993), had recently reversed a trial court decision barring same-sex
marriages. Dean, at 316.

®The Omnibus Domestic Partnership Equality Amendment Act of 2008 was introduced
as Bill 17-135, the Prevention of Child Abuse and Neglect Amendment Act of 2007 and renamed
the Omnibus Domestic Partnership Equality Amendment Act of 2008. It incorporated the
provisions of Bill 17-136, the Domestic Partner Claim of Dead Bodies from the Anatomical
Board Act of 2007 and Bill 17-183, the Omnibus Domestic Partner Property Amendment Act of
2007, and Bill 17-331, the Domestic Partner Inheritance Tax Fairness Act of 2007. — The
committee report for Bill 17-135, states that Bill 17-135 would amend numerous sections of the
District of Columbia Code with the intent to extend the rights and responsibilities of domestic
partners, bringing the status of domestic partnerships more equally in line with married spouses,
and updating outdated language in the Code with regard to gender specific terms. Report of the
Committee on Public Safety and the Judiciary on Bill 17-135, the Omnibus Domestic Partnership
Equality Amendment Act of 2008 (Council of the District of Columbia March 11, 2008).
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recognized under District law.”"

The precedential value of any judicial decision is mooted by the repeal of the authority
underlying that decision. We have seen this in the area of telecommunications and Internet services
in which technological advances created a sea change in the factual underpinnings supporting a prior
judicial interpretation to the extent that an agency decision that varied from a superior tribunal’s
decision was allowed to stand. Nat'l Cable & Telecomms. Ass'nv. Brand X Internet Servs., 545 U.S.
967,982 (U.S. 2005) (A court's prior judicial construction of a statute trumps an agency construction
otherwise entitled to deference only if the prior court decision holds that its construction follows
from the unambiguous terms of the statute and thus leaves no room for agency discretion.); City of
Las Vegas v. Lujan, 891 F.2d 927, 934 (D.C. Cir. 1989) ("A change in congressional instructions,
of course; absolves the Secretary from explaining why his policy has changed, if indeed it has.").

II. THE PROPOSED MEASURE, IF APPROVED, WOULD RESULT IN
DECREASED REVENUES AND HAVE A NEGATIVE IMPACT ON THE
DISTRICT’S BUDGET

The referendum process may be used to suspend acts of the Council, however, a referendum
cannot suspend an act appropriating funds, allocating funds, or which would negatively impact the
District’s budget. The Initiative, Referendum, and Recall Charter Amendments Act of 1977,
effective March 10, 1978 (D.C. Law 2-46; D.C. Official Code § 1-204.101(b)) (“Charter
Amendment Act”), defines a referendum as:

the process by which the registered qualified electors of the District of
Columbia may suspend acts of the Council of the District of Columbia
(except emergency acts, acts levying taxes, or acts appropriating funds for
the general operation budget) until such acts have been presented to the
registered qualified electors of the District of Columbia for their approval or
rejection. (Emphasis added).”

The prohibition on referendums pertaining to acts that “appropriate funds for the general
operating budget” is to be construed broadly. Dorsey v. District of Columbia Board of Elections and
Ethics, 648 A.2d 675 (D.C. 1994); Hessey v. District of Columbia Board of Elections and Ethics,

"Report of the Committee on Public Safety and the Judiciary on Bill 18-66, Domestic
Partnership Judicial Determination of Parentage Amendment Act of 2009, at 1 (Council of the
District of Columbia March 10, 2009).

2See also section 2(a) of the Initiative, Referendum, and Recall Procedures Act of 1979,
effective June 7, 1979 (D.C. Law 3-1; D.C. Official Code § 1-1001.02)(11) (“Procedures Act”), which
contains the same definition for a referendum.
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601A.2d 3, 9, 15 (D.C. 1991)(en banc). Courts have construed the prohibition on initiatives that
propose “laws appropriating funds” to include not only laws that would require unbudgeted funds
to implement, but also laws that would eliminate revenues, thereby creating a budget deficit or
otherwise interfering with the allocation of revenues. Dorsey; Hessey; Restaurant Association of
Metropolitan Washington v. District of Columbia Board of Elections and Ethics, 2004 WL
20102203. The thrust of these exceptions to the rights of initiative and referendum is to ensure that
matters relating to the District’s local budget process remain exclusively within the province of the
Mayor and Council, the elected officials of the District.

In Dorsey v. District of Columbia Board of Elections and Ethics, 648 A.2d 675 (D.C. 1994),
the Court of Appeals held that a proposed ballot initiative that would prohibit the District
government from "booting" and thereby impounding motor vehicles as a fine-collection measure and
would also require an "amnesty . . . from time-to-time" from increased penalties for late payment of
traffic fines was not a proper subject of an initiative because it would have constituted a law
appropriating funds. The Court noted that:

." In Hessey v. District of Columbia Bd. of Elections & Ethics, 601 A.2d 3,9, 15
(D.C. 1991) (en banc) , we interpreted this limitation very broadly, holding that it
"extend[s] . . . to the full measure of the Council's role in the District's budget
process. . . ." 601 A.2d at 20. We explained that "the word 'appropriations,’ when
used in connection with the functions of the Mayor and the Council in the District's
budget process, refers to the discretionary process by which revenues are identified
and allocated among competing programs and activities." 601 A.2d at 19 (em-phasis
added). As part of the annual budgetary process, for example, the Mayor must submit
to the Council "areport on all available revenues," and the Mayor and Council in turn
must "identify expenses and revenues, and . . . propose a balanced budget for
Congressional approval . . . ." 601 A.2d 3 at 10. Through the "laws appropriating
funds” limitation, Congress and the Council ensured that these "matters relating to
the local budget process would remain within the control of the Mayor and Council,
and that initiatives [would] not create deficits or interfere with the locally elected
officials' decisions about how District government revenues should be spent.” 601
Al2datl5.

In Restaurant Association of Metropolitian Washington v. District of Columbia Board of
Elections and Ethics, 2004 WL 20102203 (D.C. Super. 2004) (Terrell, J.), the court determined that
an initiative that would have restricted smoking in the workplace violated the “laws appropriating
funds” prohibition. The court, citing Hessy, stated that “[e]ven if Initiative 66 raised tax revenues,
the initiative would still be considered a “law appropriating funds.” The intent of the “law
appropriating funds” limitation was to ensure that any matters pertaining to the local budget process
would remain within the control of the Mayor and Council, and the initiatives would not create
deficits or interfere with the elected officials’ decision on budgetary matters. Dorsey, 648 A.2d 677.
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This referendum, if successful, would result in a reduction of revenues for the District. As
part of its consideration of the Religious Freedom and Civil Marriage Equality Amendment Act of
2009 on final reading on December 15, 2009, the Council considered an analysis by the Office of
the Chief Financial Officer showing that the implementation of the law would generate additional
revenue between $14,970 and $1,080,537. A copy of that analysis is attached as Exhibit A. Another
study predicts that more than $50 million over three years would be generated in local tax and fee
revenues, potentially creating approximately 700 new jobs. See, The Williams Institute, “The
Economic Impact of Extending Marriage to Same-Sex Couples in the District of Columbia,” (Apr.
2009).%

Inaddition, the referendum, if successful, would prevent the District from realizing increased
tax revenues resulting from increased numbers of married couples filing income tax returns. The
Income Tax Joint Filing Clarification Act 0f 2009, signed by the Mayor on December 17,2009 (D.C.
Act 18-246) would permit married same-sex individuals to file either a joint return or separate
returns on a combined form prescribed by the Mayor as if the federal government recognized the
right of married same-sex individuals to file jointly. As stated by the court in Dorsey:

That these funds are only a tiny part of the District’s annual revenue projections is
beside the point; the electorate may no more eliminate them by Initiative than it could
abolish or lower the sales tax or local income tax-matters integral to the “power of
the purse” which Congress and the Council reserved exclusively to local government.

Dorsey, 648 A.2d at 677.

Here, the referendum, if successful, would lower the amount of income taxes the District
otherwise could collect and foreclose additional revenue streams. These are matters that impact the
District’s local budget process, forcing the Mayor and the Council to make budget-related decisions
based upon reduced revenue.

III. THE SUMMARY STATEMENT IS NOT ACCURATE

The proposed measure has drafting deficiencies that, under D.C. Official Code § 1-
1001.16(a), may prohibit the Board of Elections from accepting it as a referendum. District law
requires that the proposed measure have “...a summary statement of not more than 100 words, and
the summary statement required to “...accurately reflects the intent and meaning of the proposed
referendum or initiative.” The summary statement indicates that the would “deny protections to
religious groups, individuals and organizations concerning their beliefs and teachings about
marriage.

N See, http://www.law.ucla.edw/williamsinstitute/pdf/DC%20Econ%20Impact.pdf
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The Religious Freedom and Civil Marriage Amendment Act of 2009 does not deny
protections to any person or organization. By its terms, it ensures that no minister of any religious
society who is authorized to solemnize or celebrate marriages shall be required to solemnize or
celebrate any marriage, protects religious freedom with regard to the provision of services,
accommodations, facilities, or goods related to the celebration or solemnization of a
same-sex marriage. Any other inference or assumption is not a part of the legislation and not
properly a part of the summary statement.

CONCLUSIO

Because the proposal authorizes discrimination, negatively impacts District revenues and
contains an inaccurate summary statement, it violates the referendum process under the Initiative,
Referendum, and Recall Charter Amendments Act of 1977, effective March 10, 1978 (D.C. Law 2-
46; D.C. Official Code § 1-204.101 et seq.), the Initiative, Referendum, and Recall Procedures Act
of 1979, effective June 7, 1979 (D.C. Law 3-1; D.C. Official Code § 1-1001.01 passim), the Human
Rights Act of 1977, effective December 13, 1977 (D.C. Law 2-38; D.C. Official Code § 2-1401.01
et seq.) (“Human Rights Act”), and, therefore, is not a proper subject for a referendum. For those
separate, adequate, and independent reasons, this proposed measure is legally objectionable.

Brian K. Flowers

Ve o A

General Counsel
Council of the District of Columbia

cc: Honorable Vincent C. Gray, Chairman
Members of the Council
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Government of the District of Columbia
Office of the Chief Financial Officer

* 4 &

N
The Office of the General Counsel I
December 15, 2009
The Honorable David A. Catania
Council of the District of Columbia
1350 Pennsylvania Avenue, NW, Suite 404
Washington, DC 20004

Dear Councilmember Catania:

Enclosed please find an analysis of the potential revenue implications of same-sex marriages in
the District of Columbia. The enclosed table was prepared by the OCFO’s Office of Revenue
Analysis.

If you have questions, please let me know.

Sinpgrely, (-

D seng 5 6
General Counsel
Enclosures

cc: All Councilmembers

Peter Nickles, Attorney General
Eric Goulet, Council Budget Director

EXH(b T A

1350 Pennsylvania Avenue, N.W_, Suite 200, Washington DC 20004 (202) 727-9528 Fax (202) 724-4217



Distribution tow end High end
# Same Sex Couplas to get married 1,948 20,998
> ay 1,948 1,948
VA & MD Suburbs® 0 \ 2,989
States where Mamiage is Legal® 0 0
All Other States? 0 16,061
Wedding Expenses (DC Metro Residents) $4,473,036 $22,127,634
Total Number of weddings® 998 4,937
Average Wedding Expenses’ $8,964 $8,964
Spent In OC° S0% 50%
Spent outside of DC S0% 50%
Wedding Expenses (Destination Couples) $0 $17,514,521
Total Number of weddings 0 16,061
Average Wedding Expenses” $2,181 $2,181
Spent in DC - 50%
Spent outside of DC - 50%
Tourism Expenses’ $0 $4,842,392
Average visitor expenditure $335 $335
Average party size 2 2
Spent in DC 0 45%
Spent outside of DC 0 55%
Marriage Licanse Fees $44,910 $902,160
DC Marmiage License Fee $45.00 $45.00
Total Number of DC Resident Weddings* 998 998
Total Number of OQut-of-State Weddings 0 | 19,050
TOURISM EXPENSES IN DC $0 $4,842,392
WEDDING EXPENSES IN DC $4,473,036 $39,642,155
OTHER EXPENDITURES CROWDED OUT BY WEDDING
EXPENDITURES $4,473,036 $11,063,817
TOTAL TAX BASE $0 $33,420,729
Effective Tax Rate 7% 7%
TAX REVENUE $0 $2,339,451
MARRIAGE LICENSE FEES $44,910 $502,160
TOTAL TAX REVENUE OVER THREE YEARS $44,910 $3,241,611
ANNUAL AVERAGE TAX REVENUE $14,970 _$1,080,537
Assumptions

* According to the three year estimate of the Census American Community Survey (2006-2008), the total number of same-sex households
in the District of Columbia is 3,896. Based on the experience of Massachusetts, we estimate that 50% of all same sex househotds in DC
will marry In the three years following the legalization of same sex marriage.

bWe assume that 25% of all same sex couples in the Virginia and Maryland Suburbs in the DC Metropolitan Area will marry in DC in three

years following the legalization of same-sex marriage.

“This includes Massachusetts, Connecticut, Vermont, New Hampshire and lowa.
9 we assume that 2.5% of all same sex couples in the remaining states will many In OC in three years following the legalization of same-

sex marriage.

° There are currently 950 same sex domestic partners registered in DC and we assume their celebrations will not be as extensive.

! Average cost estimated at 25% of DC Metro Average of $35,855.



9 We assume that not all wedding spending will occur in the District. 50% is our best guess.
% Average cost estimated at 10% of National Average of $21,814

‘We assume that not all wedding spending will coour in the District. 50% is our best guess.
J From Washington DC's 2008 Visitor Statistics, Destination DC

*The $45 marriage license fee will be walved for ail couples who have registered as domestic partners, Qurrently 950 domestic partners
have registered and we assume ali of them will apply for a mamiage license.
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The Economic Impact of Extending Marriage to Same-Sex
Couples in the District of Columbia

EXECUTIVE SUMMARY

Extending marriage to same-sex couples will boost the District of Columbia’s economy
by over $52.2 million over three years, which would generate increases in local
government tax and fee revenues by $5.4 million and create approximately 700 new
jobs.

This analysis estimates the impact on business revenue and local government revenues
if D.C. were to extend marriage to same-sex couples. We take into account the new
legal landscape of same-sex marriage, which includes Massachusetts and Connecticut
as marriage destinations for same-sex couples, along with the brief period in which
California opened marriage to same-sex couples (June to November of 2008). This
analysis precedes the recent expansion of marriage rights in Iowa and Vermont.

We base our conclusion on the following estimates:

o Judging from the experience of states that have extended marriage and civil
unions to same-sex couples, such as Massachusetts and Vermont, approximately
1,882 resident couples will marry in the next three years.

e In addition, approximately 12,550 same-sex couples from the rest of the country
will come to D.C. to marry. These couples will primarily come from New York,
where they are likely to have their marriages recognized, and from high-tourism
states based on the District’s tourism data.

The weddings of same-sex couples will generate new economic activity for the District's
businesses:



¢ Spending by resident same-sex couples on their weddings and by non-resident
couples on tourism and their weddings will boost the District of Columbia’s
economy by more than $52.2 million in direct spending over the next three
years.

o Over the next three years, the direct spending by resident and non-resident
same-sex couples will create approximately 700 new jobs in D.C.

Direct spending from same-sex couples on weddings and tourism will generate almost
$5.4 million in new revenues.

¢ Spending on weddings by couples living in D.C., and tourism and weddings by
couples from outside of D.C., will generate over $4.8 million in sales tax
revenues and hotel tax revenues. This estimate is conservative in that it does
not include increased revenues from many other taxes that are harder to
estimate, such as D.C.'s property taxes, excise taxes, or taxes on indirect
spending or earnings.

o In addition, the weddings from local and non-resident couples will generate
approximately $650,000 in marriage license fees for D.C.

Our analysis relies on the same methods that we used in previous studies of the
economic and fiscal impact of marriage for same-sex couples on Washington, New
Mexico, New Hampshire, California, Connecticut, Colorado, New Jersey, Massachusetts,
Vermont, Maryland, and Iowa.



INTRODUCTION

In this study, we engage in a series of analyses to examine the effect of same-sex
marriage and wedding spending on the District of Columbia’s economy and budget over
the next three years. We take into account that on July 31%, 2008, Massachusetts
opened same-sex marriage to out-of-state couples,’ Connecticut legalized same-sex
marriage on October 10", 2008,2 and California allowed same-sex couples to marry for
a brief period (June to November 2008).3 This analysis precedes the recent expansion
of marriage rights in Iowa and Vermont, however, given the relatively small number of
couples that would travel to D.C. from these states the key findings of this report stand.

Our analyses are grounded in the methodology that we used in previous studies of the
fiscal impact of marriage for same-sex couples on Vermont?, as well as New Jersey,’
Washington,® New Mexico,” New Hampshire,® California,® Connecticut,’® Colorado,
Massachusetts,!? Maryland, > and Iowa.!* Findings from all of these studies suggest
that extending marriage rights to same-sex couples would result in a positive net
impact on state budgets.

Throughout this report, we estimate the economic impact of weddings conservatively.
In other words, we choose assumptions that are cautious from the District's perspective
in that they tend to produce lower revenues given the range of possibilities. Even so,
we find that the effect of allowing same-sex couples to marry in D.C. is a gain of $52.2
million to D.C.’s businesses and workers, and over $5.4 million in government revenues
over the next three years.



1. NUMBER OF SAME-SEX COUPLES WHO WILL MARRY

D.C. Couples

In order to assess the economic impact of
extending marriage to same-sex couples, we
must first calculate the number of same-sex
couples who will marry in Washington during the
next three years. Not all couples choose to
enter a legally binding relationship, even when

afforded the option. At

Approximately the very least, the
1,882 of D.C. 5

decision is likely to
include’ a weighing of the

same-sex C:OUP/eS symbolic value of public
will marry in the and legal recognition of
next three years the relationship with the

particular rights and
responsibilities implied by the legal status of
marriage. We draw upon the experience of
states that have permitted same-sex marriage or
non-marital legal statuses to estimate the
number of same-sex couples who will marry in
D.C.

Massachusetts is the only state in which same-
sex marriage has been legally permitted for over
three years. Approximately half of resident
same-sex couples married in Massachusetts
during the first three years they were allowed to
do so as measured by the 2004 ACS. ©* We
return to Massachusetts data later in the report
to model the pattern of resident marriages in
D.C. over three years.

We are also able to gain insight from states that
have offered civil unions and domestic
partnerships to same-sex couples for over three
years—statuses that, though different from
marriage, offer some, if not most, of the state-
level rights, benefits, and obligations of
marriage. In California, there were 48,157
domestic partnerships as of April 2008; thus,
approximately 47% of California’s 102,639
same-sex couples have entered into a domestic
partnership.”’ In addition, Vermont was the first
state to offer “marriage-like” civil unions; there
were 1,367 same-sex civil unions as of April
2007, meaning that about 56% of Vermont's
same-sex couples have entered into a civil
union.®

Based on the experiences of these states along
with evidence that same-sex couples prefer
marriage over civil unions or any other form
non-marital recognition,'® we predict that 50%
(minus those we assume to have martied in
egither Massachusetts, Connecticut, or
California),?® or about 1,882, of D.C.'s 3,839
same-sex couples will marry in the next three
years. These couples would include many
already registered under a civil union and others
seeking legal recognition for the first time.

Non-Resident Couples

When marriage becomes available for same-sex
couples in D.C., we predict that a number of
couples from across the country will also choose
to marry in D.C. When same-sex marriage was
available in San Francisco, California for one
month in 2004, couples came from 46 states
and eight countries to marry.?

Of course, D.C. will have competition from at
least two states for non-resident couples seeking
marriage. In this analysis, we take into account
the fact that California allowed both resident
and out-of-state co%)les to marry from June to
November of 2008,~ and that Connecticut and
Massachusetts currently allow same-sex couples
to marry regardless of residency. We estimate
that in the first three years that same-sex
couples are allowed to marry in D.C., 12,550
couples from other states will travel to the
District to marry. We base our estimate on the
following model.

First, we establish three categories: (1) New
York, (2) high-tourism states, and (3) the
remaining states.

(1) We predict that same-sex couples living in
New York?* will have the most incentive to travel
to D.C. to marry based on the following
assumptions: i) their relationships will be
recognized by their state when they return
home, and ii) an alternative to recognition of
their relationships, such as civil unions or



