January 22, 2010

VIA E-MAIL (ogc@dcboee.org) AND FACSIMILE (202-741-8774)

Kenneth J. McGhie

General Counsel’s Office

District of Columbia Board of Elections and Ethics
One Judiciary Square

441 4th Street, N.W., Suite 270 N

Washington, D.C. 20001

RE: In the Matter of the Referendum on the Religious Freedom and Civil Marriage
Equality Amendment Act of 2009; Filed January 6, 2010
Hearing Date — January 27, 2010

Dear Mr. McGhie:

On January 6, 2010, the Referendum Proponents' filed the necessary and proper forms
with the District of Columbia Board of Elections and Ethics (“Board”) to commence a
referendum on the Religious Freedom and Civil Marriage Equality Amendment Act of 2009,
enacted by the Mayor and the District of Columbia Council on December 18, 2009. See
Religious Freedom and Civil Marriage Equality Amendment Act of 2009, Act No. 18-0248
(D.C. 2009), available at  http://www.dccouncil.washington.dc.us/images/00001/
20091218103236.pdf. The Proponents continue to maintain that it is the collective will of the
people that should decide the definition of marriage in the District of Columbia, not the will of
the Council, the Mayor, or any other District official. ‘

The Council passed the Religious Freedom and Civil Marriage Equality Amendment Act
of 2009 on December 15, 2009, by a vote of 11 to 2, with Councilmembers Yvette Alexander
and Marion Barry casting the two votes against the Act. The Act was signed by Mayor Adrian
Fenty on December 18, 2009, and transmitted to the United States Congress on January 5, 2010.
The Proponents filed their Referendum with the Board the next day, January 6, 2010. Following
the required period of review by the United States Congress, the Act is projected to become law
on or about March 2, 2010.

The Act fundamentally redefines marriage by making same-sex “marriage” available in
the District of Columbia. In addition, the Act purports to protect religious liberty. The Act
includes the words “Religious Freedom” in its title and states in its preamble that the purposes of
the Act include protecting “religious freedom with regard to the provision of services,
accommodations, facilities, or goods related to the celebration or solemnization of a marriage”
and ensuring that “no minister of any religious society who is authorized to solemnize or

! The Referendum Proponents are Harry R. Jackson, Jr., Robert King, Anthony Evans,
Dale E. Wafer, Walter E. Fauntroy, James Silver, Melvin Dupree, and Howard Butler.
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celebrate marriages shall be required to solemnize or celebrate any marriage.” See Civil Marriage
Equality Amendment Act, supra, at 1 (Preamble). Three provisions of the Act spell out these
religious liberty protections in more detail. While these provisions constitute an -
acknowledgment by the Council that redefining marriage has substantial religious liberty
implications, the provisions utterly fail to provide meaningful protections for religious
individuals, organizations, and businesses residing and operating in the District.

L The Charter Amendments Act Authorizes a Referendum on Any'
Subject Other Than Certain Fiscal Issues.

The Board must construe the right of referendum “liberally, and may impose on the right
only those limitations expressed in the law or ‘clear{ly] and compelling[ly])’ implied.” Hessey v.
Burden, 584 A.2d 1, 3 (D.C. 1990) (quoting Glass v. Smith, 244 S.W.2d 645, 649 (Tex. 1951))
(brackets in original). The Charter Amendments Act provides that the people of the District have
a right of referendum to “suspend acts of the Council of the District of Columbia (except
emergency acts, acts levying taxes, or acts appropriating funds for the general operation budget)
until such acts have been presented to the registered qualified electors of the District of
Columbia for their approval or rejection.” D.C. Code § 1-204.101(b). The Charter Amendments
Act, thus, authorizes the people of the District to refer any act of the Council to the voters except
for three express limitations—emergency acts, acts levying taxes, and acts appropriating funds
for the general operation budget.

The people s right of referendum is also subject to two limitations that are not expressly
spelled out in the Charter Amendments Act, but are “‘clear[ly] and compelling[ly]’ 1mp11ed” by
the Home Rule Act. The Home Rule Act implicitly prohibits the people from pursuing a
referendum inconsistent with an Act of Congress or the U.S. Constitution. The Home Rule Act
provides that “[t]he Council shall have no authority to . . . enact any act to amend or repeal any
Act of Congress . . . which is not restricted in its application exclusively in or to the District,”
D.C. Code § 1-206.02(a)(3), and that the Council shall exercise its legislative authority
“consistent with the Constitution of the United States,” id. at § 1-203.02. And because the
people’s power to legislate is “‘coextensive with the power of the legislature to adopt legislative
measures,’” the people, like the Council, cannot legislate contrary to Acts of Congress or the
U.S. Constitution. Atchison v. District of Columbia, 585 A.2d 150, 155 (D.C. 1991) (quoting
Convention Ctr. Referendum Comm. v. District of Columbia Bd. of Elections & Ethics, 441 A.2d
889, 897 (D.C. 1981)).

Beyond the three express limitations in the Charter Amendments Act and the two implied
by the Home Rule Act, the people’s right of referendum is plenary, allowing the people to
“suspend acts of the Council” and “present[] [them] to the registered qualified electors of the
District of Columbia for their approval or rejection.” D.C. Code § 1-204.101(b).
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A. Neither the Charter Amendments Act nor the Home Rule Act
Allow the D.C. Council to Impose Additional Subject Matter
Limitations on the People’s Right of Referendum.

The Charter Amendments Act directed the Council to pass enabling legislation
empowering the voters to exercise their right of referendum.

The Council of the District of Columbia shall adopt such acts as are necessary to

“carry out the purpose of this subpart within 180 days of the effective date of this
subpart. Neither a petition initiating an initiative nor a referendum may be
presented to the District of Columbia Board of Elections and Ethics prior to
October 1, 1978. ‘

D.C. Code § 1-204.107. The Court of Appeals explained in Price v. District of Columbia Board
of Elections and Ethics, 645 A.2d 594 (D.C. 1994), that “[w]hile the Charter Amendments grant
the Council authority to ‘adopt such acts as are necessary to carry out [its] purpose,’” they do not
authorize the Council to “enact legislation inconsistent with the Charter Amendments.” Id. at
599 (quoting D.C. Code § 1-204.107).

In response to the call for enabling legislation, the Council passed the Initiative,
Referendum, and Recall Procedures Act, D.C. Code § 1-1001.16 (the “Initiative Procedures Act”
or the “IPA”). The aim of the IPA was to give voters “more specific procedures” for exercising
their right of referendum “than the Charter Amendments themselves provided,” not to impose
additional substantive restrictions on the people’s right of referendum. Convention Ctr., 441
A.2d at914.

Yet this is exactly what the Council did. It used the IPA to impose further limitations on
the voters’ right of referendum. In its current form, the IPA directs that a referendum should be
rejected by the Board if “it is not a proper subject of . . . referendum under the terms of title IV of
the District of Columbia Home Rule Act,” or upon any of the following grounds:

(A) The verified statement of contributions has not been filed pursuant to §§ 1-
1102.04 and 1-1102.06;

(B) The petition is not in the proper form established in subsection (a) of this section;

(C) The measure authorizes, or would have the effect of authorizing, discrimination
prohibited under Chapter 14 of Title 2; or
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(D) The measure presented would negate or limit an act of the Council of the District
of Columbia pursuant to § 1-204.46.

D.C. Code § 1-1001.16(b)(1).

Of the five limitations in the IPA, the requirement that a referendum not “authorize[], or .
.. have the effect of authorizing, discrimination prohibited under” the HRA is unique. Id. at § 1-
1001.16(b)(1)(C). It is neither a mere procedural limitation nor is it simply a reaffirmation of the
limitations already contained in the Home Rule Act, including the Charter Amendments.

The IPA requirements that proponents put their referendum in “proper form,” id. at § 1-
1001.16(b)(1)(B), and that they file a “verified statement of contributions,” id, at § 1-
1001.16(b)(1)(B), are simple procedural requirements that facilitate and enable the exercise of
the right of referendum. They do not impose any substantive limitations on the types of laws that
may be subject to referendum or otherwise cutback on the right of referendum granted by he
Charter Amendments Act. Mandating that a referendum adhere to a certain format ensures
efficiency and intelligibility. The filing of a “verified statement of contributions” preserves
integrity and transparency in the election process.

These types of procedural requirements have generally been upheld by courts as
consistent with protecting and promoting the right of referendum. Such limitations are “said to
facilitate the exercise of the referendum power,” rather than “hamper{] or render{] the initiative
and referendum power reserved to the people ineffective . . . .” 42 Am. Jur. 2d Initiative and
Referendum § 2 (2009). Cf. State ex rel. Stenberg v. Moore, 602 N.W.2d 465, 474 (Neb. 1999)
(holding that power of legislature “to enact laws to facilitate the operation of the initiative power
means that it may enact reasonable legislation to prevent fraud or to render intelligible the
purpose of the proposed law or constitutional amendment”); Colorado Community Health
Network v. Colorado General Assembly, 166 P.3d 280, 284 (Colo. App. 2007) (upholding laws
as consistent with right of referendum that “facilitate its operation™).

The IPA requirements that an referendum present a “proper subject” under Title IV of the
Home Rule Act, D.C. Code § 1-1001.16(b)(1), and a referendum not “limit or negate” a Budget
Request Act, id. at § 1-1001.16(b)(1)(D), are reaffirmations of restrictions already contained in
the Home Rule Act. The Court of Appeals explained in Hessey, supra:

As required by the Charter Amendments Act, see [D.C. Code § 1-204.101],
following Congressional approval of the Charter Amendment authorizing
initiatives, the Council enacted the Initiative Procedures Act. [D.C. Code § 1-
1001.16.) In so doing, the Council interpreted the Congressionally-approved
initiative right to encompass several limitations on that right. The limitations
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arose from the language of the initiative in the Charter Amendments Act and from
the Charter itself. Thus, the Council directed the Board of Elections to refuse to
accept a proposed initiative if the Board found that the proposed initiative “is not
a proper subject for initiative ... . under the terms of title IV of the District of
Columbia Self-Government and Governmental Reorganization Act . ...” [D.C.
Code § 1-1001.16(b)(1).] The Board also could not accept a proposed initiative
that would “negate or limit an act of the Council of the District of Columbia
pursuant to § 1-204.46.” [D.C. Code § 1-1001.16(b)(1)(D).]

Id. at 14 (emphasis added). In discussing the Title IV requirement in particular, the Court of
Appeals explained it was “{a]dopted to implement the Charter Amendments Act . ...” Id. With
regard to the legislatively-enacted restriction that a referendum not “limit or negate” a Budget
Request Act, D.C. Code § 1-1001.16(b)(1)(D), the Court of Appeals observed that this
restriction naturally followed from the Charter Amendment Act’s prohibitions on referenda on
acts levying taxes or acts appropriating funds for the general operation budget. Because a
referendum cannot affect acts levy taxes or appropriate funds, “it would reasonably follow that
the electorate could not accomplish after the fact what it could not accomplish before the fact,
namely, interference with the Council's discretionary allocation of revenues among competing
programs and activities.” Hessey, 601 A.2d at 15. Accordingly, the IPA’s Title IV and Budget
Request Act restrictions *“arose from the language . . . in the Charter Amendments Act and from
the Charter itself.” Id. at 14.

Accordingly, denying the right of referendum to the voters of the District of Columbia on
any subject matter otherwise allowed under the Charter Amendments Act is a violation of the
Charter and cannot be sustained.

B. The Council’s Attempt to Impose Additional Substantive
Limitations on the People’s Right of Referendum is Invalid.

The Charter Amendments Act is not a mere act of the Council. Indeed, the Court of
Appeals refers to the Charter Amendments Act, as the District’s “‘constitutional’ analog.”
District of Columbia v. Washington Home Ownership Council, Inc., 415 A.2d 1349, 1367 (D.C.
1980) (Gallagher, J., Kern, J., Nebeker, J., and Harris, J., concurring). It was adopted in
accordance with the amendment procedures articulated in the Home Rule Act. D.C. Code § 1-
203.03. The Charter Amendments were passed by the Council, ratified by a majority of the
District’s voters, and approved by the United States Congress. The Charter Amendments are,
thus, “in the nature of constitutional provisions, and cannot be amended or contravened by
ordinary legislation.” Convention Ctr., 441 A.2d at 915.

In Price, supra, the Court of Appeals held that the IPA provision concerning the number
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-of elector signatures required to qualify an initiative was invalid, since it “was in conflict with
the language contained in the Charter Amendments.” Id. at 600. The IPA and the Charter
Amendments Act called for differing numbers of signatures. /d. at 600 n.18. The Court of
Appeals explained:

[T]o the extent any IPA provision is inconsistent with the Charter Amendments,
the latter controls.

k %k ok X

While the Charter Amendments grant the Council authority to “adopt such acts as
are necessary to carry out [its] purpose,” [D.C. Code § 1-204.107], the plurality
concluded in Convention Center II that the Council may not enact legislation
inconsistent with the Charter Amendments. Nor could the Council amend the
Charter Amendments by enacting the IPA since, as the Self-Government Act
clearly provides, the Charter may be amended only as provided in [D.C. Code §
1-203.03). Further, nothing in [D.C. Code § 1-207.52], upon which the Board
relies, grants the Council authority to amend the Charter; that provision only
grants the Council authority “to enact any act or resolution with respect to matters
involving or relating to elections in the District.”

Id. at 599 (internal citations omitted; emphasis in original). See also Convention Ctr., 441 A.2d
at 915 (“As implementing legislation [of the Charter Amendments Act], the Initiative Procedures
Act is valid, of course, only insofar as it conforms to the underlying Charter Amendments.”).
Title VII, Section 761 of the Home Rule Act reinforces Price: “To the extent that any provisions
of this Act are inconsistent with the provisions of any other laws the provisions of this Act shall
prevail and shall be deemed to supersede the provisions of such laws.” D.C. Code § 1-207.61.
In short, the Council has the power to pass legislation facilitating the people’s right of
referendum under the Charter Amendments Act, but not the power to pass legislation that in any
way curtails or diminishes that right.

This rule regarding legislation implementing the people’s right of referendum is well
established and widespread.

Under a state constitutional provision authorizing the state legislature to enact
laws to facilitate the initiative and referendum process, the legislature may enact
reasonable legislation to prevent fraud or to render intelligible the purpose of the
proposed law. However, acts of the legislature that affect the people’s exercise of
the right of initiative must further the purpose of the right or facilitate its
operation and be narrowly crafted to safeguard the people’s right to initiate
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legislation. Similarly, a state legislature may not curtail the power of referendum
or place an undue burden on the exercise of the power, although it may pass
legislation that aids or facilitates such power.

42 Am. Jur. 2d Initiative and Referendum § 16 (2009). Accordingly, “[t]he only power the
legislature has is to pass legislation that aids or facilitates the [referendum power] intended by
the constitution.” Bernstein Bros., Inc. v. Dep't of Revenue, 661 P.2d 537, 539 (Or. 1983); see
also McGee v. Secretary of State, 896 A.2d 933, 940 (Me. 2006) (“In short, the Legislature is
authorized to enact implementing legislation, but cannot do so in any way that is inconsistent
with the Constitution or that abridges directly or indirectly the people’s right of initiative.”);
Cobb v. Burress, 209 S.W.2d 694, 697 (Ark. 1948) (“{A]n enabling act of the legislature,
intended to carry into effect a self-executing constitutional provision conferring the right of
initiative and referendum, which imposes restrictions on proposed legislation not found in the
Constitution, is invalid.”); Lawing v. Faull, 227 Cal. App. 2d 23, 26 (1964) (ruling that
“legislation may be enacted to facilitate its operation, but in no way limiting or restricting” the
right of referendum). '

IL. Because the HRA Restriction on the People’s Right of Referendum is
Inconsistent with the Broad Right Reserved in the Charter
Amendments Act, the HRA Restriction is Invalid and Cannot Be
Applied By the Board.

The proposed Referendum is a proper subject for referendum, as guaranteed by the
Charter Amendments Act. This Board has previously denied the people the right to vote on the
subject of marriage because, according to the Board, to do so would “authorizef], or [] have the
effect of authorizing, discrimination” prohibited by the HRA.2 D.C. Code § D.C. Code § 1-

2 The previous determinations by this Board and the Superior Court do not preclude the
Proponents from bringing this Referendum. The Superior Court recognized in Jackson v.
District of Columbia Board of Elections and Ethics, Civ. A. No. 2009 CA 008613 B, slip op. at
20-21 (D.C. Super. Jan. 16, 2010), that “the elements of res judicata or collateral estoppel are not
met.” The issues raised by this proceeding are different from those of the past proceedings.
There has been no previous consideration given to whether a referendum on the Civil Marriage
Equality Amendment Act is valid or whether the IPA’s imposition of the HRA restriction on the
people’s right of referendum is valid. The issues raised in the proceeding may be similar those
issues raised in the past proceedings, but they are by no means identical. See Patton v. Klein,
746 A.2d 866, 869 (D.C. 1999) (quoting Short v. District of Columbia Dep't of Employment
Servs., 723 A.2d 845, 849-50 (D.C. 1998)) (holding that preclusion “does not apply if the issues
are not identical, even if the issues are similar.”).
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1001.16(b)(1)(D). However, the Council’s imposition of the HRA restriction is inconsistent with
the right of referendum reserved by the people in the Charter Amendments Act, D.C. Code §§ 1-
204.101 to 1-204.115.

The requirement that a referendum not “authorize[], or . . . have the effect of authorizing,
discrimination” under the HRA is markedly different from the other limitations imposed by the
IPA. D.C. Code § 1-1001.16(b)(1)(C). It is not a mere procedural limitation. It does more than
require that a referendum be filed in a certain format or direct that particular financial
contributions be disclosed. Moreover, the HRA restriction is not a simply reaffirmation of a
limitation already mandated by the Home Rule Act. Nowhere does the Home Rule Act impose
a nondiscrimination requirement on the power of the Council to pass laws by legislation or on
the co-extensive power of the people to refer laws to the voters.

Instead, the HRA restriction was an “outgrowth of proposals by the Gay Activists
Alliance.” Committee on Government Operations Staff Draft Committee Report No. 1 on Bill 2-
317, Initiative, Referendum, and Recall Procedures Act of 1978, at 11 (Council of the District of
Columbia, April 28, 1978). The Alliance argued that the restriction was “needed to prevent gay
rights opponents from attempting to repeal the Human Rights Act’s provision banning
discrimination based on sexual orientation.” Lou Chibarro, Jr., D.C. Marriage Forum Called to
Unify Community, Washington Blade, Dec. 12, 2008, http://www.washblade.com/2008/12-
12/news/localnews/13741.cfm; see also Committee on Government Operations Staff Draft
Committee Report No. 1 on Bill 2-317, Initiative, Referendum, and Recall Procedures Act of
1978, at 10-11 (Council of the District of Columbia, April 28, 1978). At the time, similar
“sexual orientation” nondiscrimination laws were being repealed through ballot measures in a
number of U.S. cities. See Lou Chibarro, Jr., D.C. Marriage Forum, supra.

Thus, unlike the other limitations imposed by the IPA, the HRA restriction is a
substantive limitation on the right of referendum. It entirely excludes a class of legislation—any
measure said to “authorize{], or . . . have the effect of authorizing, discrimination prohibited
under” the HRA—from the reach of the people’s right of referendum reserved in the Charter
Amendments Act. D.C. Code § 1-1001.16(b)(1)(C). It is legislation intended by the Council to
curtail the people’s right of referendum, rather than to aid or facilitate that right.

The Charter Amendments Act expressly excludes three categories of laws from the
people’s right of referendum—emergency acts, acts levying taxes, and acts appropriating funds
for the general operation budget. D.C. Code § 1-204.101(b). Implicit in the Home Rule Act are
also prohibitions on referenda that conflict with Acts of Congress or the U.S. Constitution. But
there are no other substantive limitations imposed on the people’s right of referendum. The
people are otherwise free to suspend any act of the Council and refer it to the registered qualified
electors of the District of Columbia for their approval or rejection. D.C. Code § 1-204.101(b).
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The Council’s attempt to impose an additional substantive limitation on the people’s right
of referendum through the [PA—the HRA restriction—is inconsistent with the broad right
reserved in the Charter Amendments Act. Because “to the extent [a provision of the IPA]
conflicts with the Charter Amendments, the latter controls,” Price, 645 A.2d at 600, the HRA
restriction is invalid, id. at 599 (“legislation implementing the Charter Amendments is valid only
if it does not conflict with the Charter Amendments”) (emphasis added).

The HRA restriction removes from the reach of the people’s right of referendum any
measure said to “authorize[], or . . . have the effect of authorizing, discrimination prohibited
under” the HRA. D.C. Code § 1-1001.16(b)(1)(C). But people’s power to legislate by
referendum and initiative “‘is coextensive with the power of the legislature to adopt legislative
measures.”” Brizill v. District of Columbia Bd. of Elections & Ethics, 911 A.2d 1212, 1214
(D.C. 2006) (quoting Convention Ctr., 441 A.2d at 897). The Council clearly has the power to
modify the HRA. It has done so on muitiple occasions. See, e.g., Human Rights Amendment
Act of 1998, effective April 20, 1999 (D.C. Law 12-242); Human Rights Amendment Act of
2002, effective October 1, 2002 (D.C. Law 14-189); Domestic Partnership Protection
Amendment Act of 2004, effective April 8, 2005 (D.C. Law 15-309); Human Rights
Clarification Amendment Act of 2005, effective March 8, 2008 (D.C. Law 16-58); Prohibition of
Discrimination on the Basis of Gender Identity and Expression Amendment Act of 2009,
effective June 25, 2008 (D.C. Law 17-177). Likewise, the Council has power to enact legislation
that disadvantages some segment of District citizens in a manner inconsistent with the HRA.
See, e.g., Evans v. United States, 682 A.2d 644, 648-49 (D.C. 1996) (holding that statute
permitting age discriminatory use of peremptory challenges was consistent with HRA); NOW v.
Mutual of Omaha Ins. Co., 531 A.2d 274, 277 (D.C. 1987) (holding that legislation allowing
gender discriminatory actuary pricing was consistent with HRA). The HRA restriction prohibits
the District voters from legislating in the same manner. It prevents the voters from having truly
“coextensive” legislative power as guaranteed by the Charter Amendments Act. The HRA
restriction, thus, is inconsistent with the Charter Amendments Act and invalid.}

If the HRA restriction is allowed to stand, what prevents the Council from excluding
additional categories of laws from the reach of the people’s right of referendum? The Council

3 The suggestion that striking the HRA restriction will open the door to an onslaught of
discriminatory referenda and initiative is mistaken. The people cannot legislate in a manner
inconsistent with the U.S. Constitution. See Hessey, 615 A.2d at 572 (ruling that all referenda
and initiative must be “consistent with the Constitution of the United States”). The Fifth
Amendment (which incorporates the equal protection notions of the Fourteenth Amendment)
provides “protections against discrimination to residents of the District.” Davis v. District of
Columbia Dept. of Consumer & Regulatory Affairs, 561 A.2d 169, 171 n.5 (D.C. 1989).
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“could amend the IPA to prohibit referenda on acts addressing such issues as public education
reform or criminal penalties. The Charter Amendments Act grants the Council authority to
“adopt such acts as are necessary to carry out [its] purpose.” D.C. Code § 1-204.107. But the
Home Rule Act expressly forbids the Council from passing acts inconsistent with its provisions.
See D.C. Code § 1-207.61 (“To the extent that any provisions of this Act are inconsistent with
the provisions of any other laws the provisions of this Act shall prevail and shall be deemed to
supersede the provisions of such laws.”); see also Price, 645 A.2d at 599 (Council “may not
enact legislation inconsistent with the Charter Amendments.”); Convention Ctr., 441 A.2d at 915
(The Charter Amendments “to the District Charter, Home Rule Act, are in the nature of
constitutional provisions, and cannot be amended or contravened by ordinary legislation.”).
Nothing in the Charter Amendments Act or the Home Rule Act provides the Council power to
cut back on the people’s right of referendum in such a fashion.

The HRA restriction is particularly egregious because it puts the Board, an executive
agency, in the position of a legislature or a court. It allows a three member Board (currently only
two members) to establish policy for the District of Columbia and requires the Board to interpret

the content of a proposed referendum beyond the subjects authorized in the Charter Amendments
Act.

The Board has then taken it upon itself to “apply” the HRA restriction such that the
people can legislate in favor of same-sex “marriage,” but not against it. The Board is in essence
making a policy decision about what it believes is best for the District. Such unbridled discretion
and one-sided application of the HRA restriction raises substantial concerns under the First
Amendment to the U.S. Constitution.! See Legal Services Corp. v. Velazquez, 531 U.S. 533
(2001).

4 The D.C. Circuit’s previous consideration of First Amendment concerns in the context
of the District’s referendum and initiative process in Marijuana Policy Project v. U.S., 304 F.3d
82 (D.C. Cir. 2002), is inapposite. Here, it simply is not possible to “merely shift[] the focus of
debate . . . from the D.C. legislative process—the D.C. Council or ballot initiative—to
Congress.” Id. at 86. Unlike the Barr Amendment, which is an act of Congress, the HRA
restriction is product of the Council.
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IIl.  Because the Council Failed to Address the Voters’ Substantial
Concerns About the Religious Liberty Implications of Redefining
Marriage in the District, the Voters Should Be Permitted to Pursue a
Referendum.

The Board is tasked by the Initiative, Referendum and Recall Procedures Act of 1979,
D.C. Code § 1-1001.16, with determining whether the Proponents’ Referendum constitutes a
“proper subject” for the referendum process. Id. at § 1-1001.16(b). This Board has already
twice determined that giving the voters a chance to voice their opinion on whether the District
should redefine marriage is not a “proper subject.” However, in this instance, the Council’s
disregard of the voters’ concerns about how redefining marriage will burden religious liberty and
undermine respect for conscience distinguishes this current referendum from the Proponents’
previous efforts, and mandates that the Board approve the Referendum as a “proper subject.”

The people’s right of referendum operates as a check on the Council. When the Council
passes a law in disregard of the people’s concerns and desires, the people may place the law on
hold and insist that the law only go into effect if it is approved by a majority of the District’s
voters. Id. at § 1-204.101(b). This process ensures that it is the people who ultimately decide
what the law of the District should be, not the Council or the Mayor. Id. at § 1-204.104.

The Civil Marriage Equality Amendment Act contains three provisions that purport to
protect religious liberty. The first provision addresses religious officials who might be requested
to solemnize or celebrate same-sex “marriages.” The second provision addresses the ability of
religious communities to control their doctrines about who may marry within their communities.
The third provision addresses the liability of religious organizations, institutions, and businesses
under the District’s nondiscrimination laws, such as the District of Columbia Human Rights Act
of 1977, D.C. Code §§ 2-1401.01 et seq. (“HRA”).

The first provision states, “No priest, imam, rabbi, minister, or other official of any
religious society who is authorized to solemnize or celebrate marriages shall be required to
solemnize or celebrate any marriage.” Civil Marriage Equality Amendment Act, supra, at § 2(d).
This is the “Clergy Provision.”

The second provision states, “Each religious society has exclusive control over its own
theological doctrine, teachings, and beliefs regarding who may marry within that particular
religious society’s faith.” /d. This is the “Doctrine Provision.”

When the Act was initially introduced, the Clergy Provision and the Doctrine Provision
provided protection only to the extent “guaranteed by the First Amendment to the United States
Constitution.” See Religious Freedom and Civil Marriage Equality Amendment Act of 2009, Bill
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No.  18-0482, Introduction, at § 2(b) (D.C. 2009), available at
http://www.dccouncil. washington.dc.us/images/00001/20091008141223.pdf. The provisions
provided no protection that was not already supplied by the First Amendment. The Council
removed this limitation in the final version of the Act. Rather than simply reaffirming
protections already provided by the First Amendment, the Clergy Provision and Doctrine
Provision now provide unconditional protection for the marriage decisions of clergy and their
faith communities. ‘

The third religious liberty provision, however, remains problematic. It provides in
pertinent part:

Notwithstanding any other provision of law, a religious society, or a nonprofit
organization that is operated, supervised, or controlled by or in conjunction with a
religious society, shall not be required to provide services, accommodations,
facilities, or goods for a purpose related to the solemnization or celebration of a
marriage, or the promotion of marriage through religious programs, counseling,
courses, or retreats, that is in violation of the religious society’s beliefs.

Civil Marriage Equality Amendment Act, supra, at § 2(d). This is the *“Public Accommodation
Provision.”

The Public Accommodation Provision has changed since the bill was first introduced, but
it still suffers from a number of defects.

First, the Public Accommodation Provision does not protect religious institutions outside
of a context “related to the solemnization or celebration of a marriage” or “the promotion of
marriage.” In Massachusetts, Boston Catholic Charities was forced to stop handling adoptions
after a state sexual orientation nondiscrimination law was applied through a licensing procedure
to require the charity to place children in same-sex households despite the Catholic Church’s
religious objection to same-sex adoption. See Marc D. Stern, “Same-Sex Marriage and the
Churches”, in Same-Sex Marriage and Religious Liberty: Emerging Conflicts, at 24 (Douglas
Laycock, Anthony R. Picarello, Jr. & Robin Fretwell Wilson eds. 2008). Although Boston
Catholic Charities had traditionally handled some of Massachusetts’s most difficult adoption
cases, state legislators refused to provide any accommodation for the charity to honor its
religious beliefs. Id. (noting that “[t]he Massachusetts legislature refused to carve out a special
rule for religious groups opposed to same-sex marriage.”). If a judge or other public official
were to determine that adoption services were not related to “the solemnization or celebration of
a marriage” or “the promotion of marriage,” then faith-based adoption agencies in the District
could face similar obstacles to serving children.
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Second, even in situations involving the solemnization or celebration of a same-sex
“marriage,” the Public Accommodation Provision would not protect individuals or small-
business owners who make their living in a commercial or non-religious nonprofit context.
Religious conscience cases have already arisen in the commercial sector in other jurisdictions.
For instance, in New Mexico, a state human rights commission prosecuted a family-owned
photography business for declining to photograph a same-sex “commitment ceremony” and
required it to pay thousands of dollars in costs for violating a “sexual orientation”
nondiscrimination law. See Press Release, Alliance Defense Fund, “ADF to Appeal N.M.
Commission’s Ruling against Christian  Photographer,” Apr. 9, 2008, at
http://www.alliancedefensefund.org/news/pressrelease.aspx?cid=4467. The business owners
declined to photograph the ceremony because of their religious beliefs about marriage. Id.
They had no objection to serving clients with a homosexual “orientation” but felt that their
religious beliefs did not permit them to participate in and express approval of a ceremony
solemnizing a same-sex union.

A range of small businesses in the District, such as bakeries, caterers, florists, wedding
planners, and tailors, provide services related to marriage. The Public Accommodation
Provision offers no protection for the owners of these businesses. Their religious conscience
rights are simply disregarded. They are forced to choose between their consciences and their
jobs.

Third, the applicability of the Public Accommodation Provision to so-called “parachuch
organizations” is at best unclear. Parachurch organizations are faith-based organizations that
work outside of and across formal religious sects and denominations to engage in social welfare
and evangelism. See Thomas M. Messner, Can Parachurch Organizations Hire and Fire on the
Basis of Religion Without Violating Title VII?, 17 U. Fla. J.L. & Pub. Pol’y 63, 64-78 (2006).
They are not churches, nor are they owned by churches, but they are unquestionably religious in
their foundations, principles, practices, and missions. I/d. The enormous conglomerate of
parachurch organizations in this country includes, for example, groups such as World Vision, a
Christian humanitarian organization that provides aid and services to the world’s poorest
children and families. Spencer v. World Vision, Inc., 570 F. Supp. 2d 1279, 1281 (W.D. Wash.
2008). Numerous parachurch organizations operate in the District today, performing societal
goods ranging from feeding the homeless to protecting children, advocating for those unable to
advocate for themselves, and counseling to those in need. See Michael S. Hamilton, We're in the
Money!, Christianity Today, June 9, 2000, available at
http://www christianitytoday.com/ct/2000/007/1.36.html; see also Messner, supra, at 67.

In the analogous Title VII context, parachurch organizations have been repeatedly
plagued by litigation accusing them of discriminating on the basis of religion (in purported
violation of Title VII). For instance, in 2008, World Vision was sued for alleged religious
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discrimination when it terminated a group of employees for discontinuing their attendance at
daily devotions, participation in weekly chapels, and denial of the deity of Jesus Christ, all of
which were valid and ongoing requirements of all World Vision employees. Spencer, 570 F.
Supp. 2d at 1282. The organizations, including World Vision, have mostly prevailed in these
lawsuits—the courts having found that they clearly fall within Title VII’s religious exemption.
See id, at 1289; Smith v. Angel Food Ministries, Inc., 611 F. Supp. 2d 1346 (M.D. Ga. 2009);
LeBoon v. Lancaster Jewish Cmty. Ctr. Ass'n, 503 F.3d 217 (3d Cir. 2007). But see Fike v.
United Methodist Children’s Home of Va., Inc., 547 F. Supp. 286 (E.D. Va. 1982), rev'd, 660
F.2d 489 (4th Cir. 1981). However, notwithstanding the legal victory, these cases have still
taken an enormous toll due to the time and expense of extensive litigation.

The Public Accommodation Provision exposes parachurch organizations to similar
burdens. The provision only exempts “a religious society, or a nonprofit organization that is
operated, supervised, or controlled by or in conjunction with a religious society.” A parachurch
organization is religious in all aspects of its being, objectives, and operations, but it “is not a
church or owned or operated by or affiliated with a church.” Carl H. Esbeck, Government
Regulation of Religiously Based Social Services: The First Amendment Considerations, 19
Hastings Const. L.Q. 343, 347 (1992). Parachurch organizations, thus, do not neatly fall within
the protections of the Public Accommodation Provision. A clearly applicable religious
exemption is necessary because:

[I]t is a significant burden on a religious organization to require it, on pain of
substantial liability, to predict which of its activities a secular court will consider
religious. The line is hardly a bright one, and an organization might
understandably be concerned that a judge would not understand its religious
tenets and sense of mission. Fear of potential liability might affect the way an
organization carried out what it understood to be its religious mission.

Corp. of Presiding Bishop v. Amos, 483 U.S. 327, 336 (1987).

The voters’ concerns about the religious liberty ramifications of redefining marriage in
the District have plainly not been heard. Even though the Civil Marriage Equality Amendment
Act purports to provide religious liberty protection for individuals and institutions, the
protections are far too narrow. Outside the context of the solemnization or celebration of same-
sex “marriages,” religious organizations have no protection. Religious individuals owning
businesses in the District are provided no protection for religious consciences rights regardless of
the context. And parachurch organizations and other faith-based social service providers are left
to litigate over whether they may fall within the ambiguous protections of Public
Accommodation Provision.
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Because the Council has failed to provide adequate religious liberty protections for the
people of the District, the people should be permitted to exercise their veto power—their right of
referendum. The Civil Marriage Equality Amendment Act should be sent to the people, so they
can decide whether marriage should be redefined at the expense of their religious liberty rights.

IV. The Regulation of the Marital Relationship Falls Outside the
Coverage of the HRA and, therefore, the Referendum Does Not
Violate the HRA.

The holding of Dean v. District of Columbia, 653 A.2d 307 (D.C. 1995), is clear—the
Council never intended the HRA to reach the regulation of the marital relationship. Jd. at 313,
318-20. When the Council passed the HRA, it indicated that “the Human Rights Act should . . .
be read in harmony with and as supplementing other laws of the District.” Comm. on Public
Services and Consumer Affairs, Report on Bill No. 2-179, Human Rights Act of 1977, at 3 (July
5, 1977) (citations and internal quotations omifted). For thousands of years prior to, and
certainly during and following the enactment of the HRA, the widely recognized definition of
marriage, including the legal definition of marriage within the District, required the union of a
man and a woman. See Dean, 653 A.2d at 309-10 (explaining that “all definitional sources for
‘marriage’—the legislative history of the Marriage and Divorce Act, D.C. Law 1-107, 1977 D.C.
Stat. 114; the various references to gender in relevant provisions of the District of Columbia
Code; the common law of the District of Columbia; decisions of appellate courts in other states;
references to marriage in the Bible; and dictionary definitions of ‘marriage’—show that marriage
inherently requires one male and one female participant™).

Even more convincingly, the “City Council consciously chose not to make the language
of the Human Rights Act applicable to the regulation of the marital relationship.” Id. at 310
(quoting Dean v. District of Columbia, No. 90-13892, slip op. at *4-8 (D.C. Super. Dec. 30,
1991)) (emphasis added). As evidence of this, only a few months before passing the HRA, the
Council expressly rejected a proposed marriage provision that would have permitted same-sex
“marriages” in the District. Id. at 311-12 (describing a proposed bill, which would have
authorized same-sex marriages within the District, that was rejected and replaced with legislation
known as the Marriage and Divorce Act of 1977. This legislation made only minor changes to
the already existing marriage laws and did not include any language about same-sex
“marriage.”). Therefore, the Council did not intend to radically redefine the institution of
marriage by enacting the HRA, nor could the Council do so without express legislation to that
effect. Id. at 318 (citing NOW, 531 A.2d at 276). The regulation of the marital relationship,
according to the Court of Appeals, fell squarely outside provisions of the HRA. Id. at 318-20
(explaining that there is no mention within the HRA, or its legislative history, of any intention to
“change the ordinary meaning of the word ‘marriage’ simply by enacting the Human Rights
Act”). The Dean court concluded that refusing to issue marriage licenses to same-sex couples
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was not a form of sex or sexual orientation discrimination contemplated by or included in the
HRA. Id. at 320.

Despite the clear holding of Dean, which has not been overruled, this Board has
repeatedly held that that Council’s revisions to the marriage laws since 1995 to make them more
gender-neutral, the Council’s subsequent amendments to the HRA, and the recognition of same-
sex “marriages” by other jurisdictions, all work to undermine the Dean decision. As discussed
below, these claims are immaterial and do not affect the Dean court’s holding that the regulation
of the marital relationship falls outside the coverage of the HRA. Furthermore, unless a statute
or an appellate court decision expressly overrules Dean, it remains the conclusive statement of
the law within the District. See In re Baby Boy C., 630 A.2d 670, 680 (D.C. 1993) (stating that
D.C. courts “are bound by applicable precedents unless and until they are overtumned en banc”).
“[A]n agency is not a court.” United Parcel Service, Inc. v. N.L.R.B., 92 F.3d 1221, 1225 (D.C.
Cir. 1996). The Board’s power extends only to the ascertainment of facts and the application of
existing law to them. Id. It must follow binding Court of Appeals’ precedent.

A. The Council’s Recent Revisions to the Marriage Laws Have
Not Altered the Scope of the HRA.

The Dean court’s decision that it “cannot [be] conclude[d] that the Council intended the
Human Rights Act to change the fundamental definition of marriage” did not turn on the gender
specific terminology of the District’s marriage laws. Dean, 653 A.2d at 320. Rather, the
decision turned on the fact that the language and the legislative history of the HRA demonstrated
that the “City Council consciously chose not to make the language of the Human Rights Act
applicable to the regulation of the marital relationship.” Dean, 653 A.2d at 310 (quoting Dean,
No. 90-13892, slip op. at *4-8).

Any consideration the Dean court gave to the “gender-neutrality” of the District’s
marriage laws occurred in the context of a determination about whether the language of the
marriage statute already permitted the issuance of marriage licenses to same-sex couples. Id. at
310-14. The Court of Appeals considered whether the legislature “had same-sex marriages in
mind when adopting, codifying, or amending the marriage statute.” /d. at 314 (emphasis added).
It concluded that it did not—*[o]ur conclusion {is] that the marriage statute does not authorize
same-sex marriages.” Id.

When the Court of Appeals turned its attention to the HRA claim, it made no mention of
the marriage statute or “gender neutrality.” Id. at 318-20. Instead, it focused on what “the
Council intended” in passing the HRA. Id. at 319-20. That intent, according to the Court, was
“pot to make the language of the Human Rights Act applicable to the regulation of the marital
relationship.” /d. at 310 (quoting Dean, No. 90-13892, slip op. at *4-8) (emphasis added). The
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intent of Council at the time of the HRA’s passage has not changed with the mere passage time.
Regardless of how the District’s marriage laws are altered, the Dean court’s affirmation that the
HRA does not cover the marital relationship remains the law until the Council amends the HRA
to cover marriage expressly or the Court of Appeals overrules its interpretation of the HRA.

B. Any Amendments to the HRA Have Not Extended Its
Coverage to the Marital Relationship.

The claim that recent changes to the HRA extend its coverage to regulation of the marital
relationship is simply not true. In 2004, the Council passed the Domestic Partnership Protection
Amendment Act, D.C. Law 15-309, which “include{d] domestic partnerships in the definition of
‘marital status’ for purposes of protection from discrimination proscribed by the Act.” Comm.
on Human Rights, Latino Affairs, and Property Management, Report on Bill No. 15-1075,
Domestic Partnership Protection Amendment Act of 2004, at 1 (Oct. 25, 2004). And in 2005,
the Council enacted the Human Rights Clarification Amendment Act, D.C. Law § 16-58, “to
amend the Human Rights Act of 1977 to prohibit discrimination based on gender identity or
expression.” D.C. Law § 16-58 (2005). The law removed the phrase *“sexual orientation” from
the HRA and replaced it with “sexual orientation, gender identity or expression.” Id. No other
amendments to the HRA could even remotely be deemed relevant.

Neither the Domestic Partnership Protection Amendment Act nor the Human Rights
Clarification Amendment Act alter or refer to the institution of marriage in any way. They
certainly protect persons registered as domestic partners or persons who identify as
“transgendered” from any housing, employment, or other forms of discrimination covered by the
HRA, but they do not bring marriage within the scope of the HRA. It still remains the case that
it “cannot [be] conclude[d] that the Council intended the Human Rights Act to change the
fundamental definition of marriage.” Dean, 653 A.2d at 310. The Dean court’s interpretation of
the HRA remains the definitive law of the District.

C. The Marriage Laws of Other Jurisdictions Have Not Changed
the Intended Scope of the HRA.

Finally, the Board has reasoned in the past that because a handful of states and foreign
countries now issue marriages licenses to same-sex couples, whereas they did not when Dean
was decided, the Dean holding about the intended scope of the HRA is no longer valid. But
whether or not other jurisdictions have legalized same-sex “marriage” does not alter the fact that
the “Council consciously chose not to make the language of the Human Rights Act applicable to
the regulation of the marital relationship.” Dean, 653 A.2d at 310 (quoting Dean, No. 90-13892,
slip op. at *4-8). The intent of Council in passing the HRA does not change based on what other
jurisdictions deem appropriate. See D.C. Code §§ 46-401 through 46-405.01 (2009) (listing
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types of marriages not recognized in District and more or less have been prohibited since the
marriage statutes were first codified in 1901, including marriages which may have been legally
entered into in other jurisdictions).

The District has never based its marriage laws on such considerations. Even after the
recent passage of the Jury and Marriage Amendment Act of 2009, District law continues to
render marriages to step-parents, in-laws, persons under 16 years of age illegal, D.C. Code §§ 46-
401, 46-403, even when those marriages are valid in other states, D.C. Code § 46-405. Thus, a
couple who legally marries in Alaska, where a 14-years-old person can legally marry with
parental and judicial consent, Alaska Stat. § 25.05.171(b), would not enjoy married status within
the District. A person who lawfully marries his step-parent or in-law in New Hampshire, N.H.
Rev. Stat. Ann. § 457:2, would likewise be deprived of that status when she moves to the
District.

Similarly, District law also forbids polygamous marriages. D.C. Code § 46-401(3). A
man who legally marries four women in a foreign country would not be deemed married in the
District. Yet polygamy is legal in far more jurisdictions than same-sex “marriage.” Compare
Claire A. Smearman, Second Wives' Club: Mapping the Impact of Polygamy in U.S. Immigration
Law, 27 Berkeley J. Int’l L. 382, 384-85 (2009) (listing at least thirteen countries where
polygamy is explicitly legal and referring to several others where it is at least accepted by the
government), with Wikipedia, Same-Sex Marriage, available at
http://en.wikipedia.org/wiki/Same-sex_marriage (last visited January 1, 2010) (listing seven
countries where same-sex “marriage” is legal). Despite that all these marriages are valid under
the laws of other states or countries, the HRA has not been interpreted to require the recognition
of such marriages and the District continues to deem the marriages illegal.

Yet, if the HRA were meant to regulate the marital relationship, as contended by the
Board, then the failure to recognize these marriages plainly violates the HRA. The HRA forbids
discrimination based on “marital status,” D.C. Code § 2-1402.31(a), meaning “the state of being
married . .. .” D.C. Code § 2-1401.02(17). Prohibiting polygamy denies the ability to marry to
persons who are already married. D.C. Code § 46-401(3). The HRA also forbids discrimination
based on “family status.” D.C. Code § 2-1402.31(a). Prohibiting marriages to step parents or in-
laws denies persons the ability to marry based on their existing family and marriage
relationships. D.C. Code § 46-401(2A). For that matter, even the genetic-based relationship
prohibitions in D.C. Code § 46-401(2A), such as prohibiting marriages between siblings or
between parents and their children, would constitute “genetic information” discrimination if the
HRA covers the District’s regulation of the marital relationship. D.C. Code § 2-1402.31(a).
Clearly, the Council never intended in passing the HRA to deem every socially-determined
marriage regulation to be discriminatory. Rather, to avoid such consequences, the well
considered intent was “not to make the language of the Human Rights Act applicable to the
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regulation of the marital relationship.” Dean, 653 A.2d at 310 (quoting Dean, No. 90-13892, slip
op. at *4-8).

D. The Referendum Does Not Discriminate on the Basis of Sex or
“Sexual Orientation” in Violation of the HRA.

The Court of Appeals conclusively held in Dean that by refusing to issue a marriage
license to a same-sex couple, “the Clerk did not unlawfully discriminate against appellants under
the District of Columbia Human Rights Act.” Id. at 309. Thus, even if the HRA applied (which
it clearly does not), providing the people of the District the chance to vote for or against the
definition of marriage as only between a man and a woman does not implicate the HRA.

The claim that the traditional definition of marriage as the union of a man and a woman
discriminates on the basis of sex has been rightly rejected by every federal court, and nearly
every state court to address the issue. See Varnum v. Brien, 763 N.W.2d 862, 883-84 (lowa
2009); In re Marriage Cases, 183 P.3d 384, 439 (Cal. 2008); Conaway v. Deane, 932 A.2d 571,
598 (Md. Ct. App. 2007); Andersen v. King County, 138 P.3d 963, 988 (Wash. 2006); Hernandez
v. Robles, 855 N.E.2d 1, 6 (N.Y. 2006); Smelt v. County of Orange, 374 F. Supp. 2d 861, 876
(C.D. Cal. 2005), rev'd on other rgounds, 447 F.3d 673 (9th Cir. 2006); Wilson v. Ake, 354 F.
Supp. 2d 1298, 1307-08 (M.D. Fla. 2005); In re Kandu, 315 B.R. 123, 143 (Bankr. W.D. Wash.
2004); Baker v. Vermont, 744 A.2d 864, 880 n.13 (Vt. 1999); Singer v. Hara, 522 P.2d 1187,
1192 (Wash. Ct. App. 1974). See also Goodridge v. Dept. of Public Health, 798 N.E.2d 941, 992
(Mass. 2003) (Cordy, J., dissenting); Kerrigan v. Comm'r of Public Health, 957 A.2d 407, 483
(Conn. 2008) (Borden, J., dissenting).’

These decisions are plainly correct. The traditional definition of marriage does not
discriminate on the basis of sex. “[T]he laws in which the Supreme Court has found sex-based
classifications have all treated men and women differently.” Smelt, 374 F. Supp. 2d at 876 (citing
United States v. Virginia, 518 U.S. 515, 519-20 (1996); Mississippi Univ. for Women v. Hogan,
458 U.S. 718, 719 (1982); Craig v. Boren, 429 U.S. 190, 191-92 (1976); Frontiero v.
Richardson, 411 U.S. 677, 678-79 (1973); Reed v. Reed, 404 U.S. 71, 73 (1971)); accord
Bakerv. Vermont, 744 A.2d at 880 n.13 (“All of the seminal sex-discrimination decisions ... have
invalidated statutes that single out men or women as a discrete class for unequal treatment.”)
(citing Virginia, 518 U.S. at 555-56; Mississippi Univ. for Women, 458 U.S. at 731, Craig, 429

3 But see Li v. Oregon, No. 0403-03057, 2004 WL 1258167, at *5-6 (Or. Cir. Ct. Apr. 20,
2004), rev'd on other grounds by 110 P.3d 91 (Or. 2005) (en banc); Brause v. Bureau of Vital
Statistics, No. 3AN-95-6562, 1998 WL 88743, at *6 (Alaska Super. Ct. Feb. 27, 1998),
superseded by constitutional amendment, Alaska Const. art. I, § 25; Baehr v. Lewin, 852 P.2d 44,
64 (Haw. 1993), superseded by constitutional amendment, Haw. Const. art. I, § 23.
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U.S. at 204; Frontiero, 411 U.S. at 690). But the seeking to reaffirm the traditional definition of
marriage does not treat men and women differently: each man or woman may marry one person
of the opposite sex. As recognized by the high court of Maryland, the limitation of marriage to
opposite-sex couples does not “separate men and women into discrete classes for the purpose of
granting to one class of person benefits at the expense of the other class. Nor does the
[provision], facially or in its application, place men and women on an uneven playing field.
Rather, the [provision] prohibits equally both men and women from the same conduct.”
Conway, 932 A.2d at 598; see also id. at 599 (“The limitation does not put men and women in
different classes, and give one class a benefit not given to the other.”). Judge Steadman in Dean,
 supra, similarly observed, “I have . . . difficulty with the argument that discrimination on the
basis of gender is involved here. The marriage statute applies equally to men and women. It
seems to me to stretch the concept of gender discrimination to assert that it applies to treatment
of same-sex couples differently from opposite-sex couples.” Jd. at 363 n.2 (Steadman, J.,
concurring).® The claim that the Referendum would authorize discrimination on the basis of sex
should be rejected.

Any contention that the Referendum discriminates on the basis of “sexual orientation” is
similarly flawed. The HRA defines “sexual orientation” as “male or female homosexuality,
heterosexuality and bisexuality, by preference or practice.” D.C. Code § 2-1401.02(28). The
Referendum makes no mention of “sexual orientation” whatsoever. It seeks to send the question
of whether marriage should be redefined in the District to the voters. It does not mandate that
either a man or a woman have a particular “sexual orientation.”

Moreover, the existing marriage laws in the District also do not implicate “sexual
orientation.” The Clerk of the Superior Court is tasked by statute with acquiring the information
necessary for issuance of a marriage license.

6 See Andersen, 138 P.3d at 988 (“Men and women are treated identically under DOMA;
neither may marry a person of the same sex. DOMA therefore does not make any classification
by sex, and it does not discriminate on account of sex.”); Baker, 744 A.2d at 880 n.13 (“The
difficulty here is that the marriage laws are facially neutral; they do not single out men or women
as a class for disparate treatment, but rather prohibit men and women equally from marrying a
person of the same sex . . . . [E]ach sex is equally prohibited from precisely the same conduct.”);
Smelt, 374 F. Supp. 2d at 876-77 (“DOMA does not treat men and women differently.”); In re
Kandu, 315 B.R. at 143 (“DOMA . . . does not single out men or women as a discrete class for
unequal treatment,” but rather “prohibits men and women equally from marrying a person of the
same sex. Women, as members of one class, are not being treated differently from men, as
members of a different class.”); Wilson, 354 F. Supp. 2d at 1307-08 (“DOMA does not
discriminate on the basis of sex because it treats women and men equally.”)
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It shall be the duty of the Clerk of the Superior Court of the District of Columbia
before issuing any license to solemnize a marriage to examine any applicant for
said license under oath and to ascertain the names and ages of the parties desiring
to marry, and if they are under age the names of their parents or guardians,
whether they were previously married, whether they are related or not, and if so,
in what degree, which facts shall appear on the face of the application, of which
the Clerk shall provide a printed form, and any false swearing in regard to such
matters shall be deemed perjury.

D.C. Code § 46-410 (emphasis added). “Sexual orientation” is pot part of the marriage license
process. Accordingly, the criteria for a marriage license has nothing to do with “sexual
orientation” and cannot constitute “sexual orientation” discrimination.

Here, a person’s “sexual orientation,” or a change in one’s declared “sexual orientation,”
has no affect on his or her ability to marry. A same-sex couple cannot be issued a marriage
license in the District whether one or both is heterosexual, homosexual, or bisexual. How can
there be “sexual orientation” discrimination under the HRA when a change in “sexual
orientation” does not change the alleged discriminatory result? Like current District law, the
Referendum does not preclude persons from entering into matrimony based on their “sexual
orientation.”

The majority in Dean recognized that the District’s marriage statute is not “expressly
addressed to an assertedly suspect class,” i.e., sexual orientation. Dean, 653 A.2d at 362. “The
marriage statute is simply not the same as, say, a statute prohibiting the employment of
homosexuals.” Id. This fact, according to the Court of Appeals, distinguished the marriage
statute from Colorado’s Amendment 2 in Romer v. Evans, supra, which was then a Colorado
Supreme Court decision. Dean, 653 A.2d at 362. Whereas Amendment 2 was aimed squarely at
“homosexual, lesbian or bisexual orientation, conduct, practices or relationships,” Romer, 517
U.S. at 624, neither the District’s current definition of marriage nor the proposed referendum
does any such thing. “To the extent it [the District marriage statute] is exclusive, it is exclusive
evenly of all same-sex couples, who may, for whatever reason, wish to enter that legal status [of
marriage].” Id. at 362-63. “[J]ust as not all opposite-sex marriages are between heterosexuals,
not all same-sex marriages would necessarily be between homosexuals.” Id. at 363 n.1.

The Hawaii Supreme Court made the same point in Baehr v. Lewin, 852 P.2d 44 (Haw.
1993), reconsideration granted in part, 875 P.2d 225 (1993), regarding the relationship between
“sexual orientation” and marriage.

A “homosexual” person is defined as “[o]ne sexually attracted to another of the
same sex.” Taber’s Cyclopedic Medical Dictionary 839 (16th ed. 1989).
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“Homosexuality” is “sexual desire or behavior directed toward a person or
persons of one’s own sex.” Webster's Encyclopedic Unabridged Dictionary of the
English Language 680 (1989). Conversely, ‘“heterosexuality” is “[s]exual
attraction for one of the opposite sex,” Taber’s Cyclopedic Medical Dictionary at
827, or “sexual feeling or behavior directed toward a person or persons of the
opposite sex.” Webster's Encyclopedic Unabridged Dictionary of the English
Language at 667. Parties to “a union between a man and a woman” may or may
not be homosexuals. Parties to a same-sex marriage could theoretically be either
homosexuals or heterosexuals.

Id. at 51 n.11. Under the District’s marriage statute, two persons of the same-sex are prohibited
from marrying regardless of their claimed “sexual orientations.” The marriage statute, and the
Referendum, do not consider “sexual orientation” and, thus, cannot possibly constitute
discrimination based on “sexual orientation” violative of the HRA.

V. The Referendum Satisfies the Criteria Under the Charter
Amendments Act Requiring Approval by the Board.

The Proponents submitted the Referendum in proper form, and they filed the verified
statement of contributions, required by D.C. Code §§ 1-1102.04 and 1-1102.06, with the Office
of Campaign Finance. D.C. Code § 1001.16(b)(1). Moreover, the Referendum itself does not
“directly amend the [District] Charter,” “change the structure of government and the procedures
and responsibilities assigned by the Charter,” or relate to emergency acts, acts levying taxes, or
acts appropriating funds for the general operation budget. Hessey, 601 A.2d at 12.

VL. Conclusion.

The Referendum satisfies all the criteria for a proposed referendum set out in Charter
Amendments Act and the Home Rule Act. Moreover, it satisfies any and all procedural
requirements imposed by the IPA. D.C. Code § 1-1001.16(b)(1). Because the HRA restriction is
an invalid attempt to restrict the right of referendum reserved to the people in the Charter
Amendments Act, the HRA cannot act as a barrier to the right of Referendum. Further, binding
precedent governing this Board provides that the regulation of the marital relationship falls
outside the scope of the HRA. The Referendum is proper and should be sent to the voters. The
citizens of the District have the right to affirm or reject the Council’s efforts to redefine marriage
in the District. Accordingly, the Referendum should be accepted by the Board.
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